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The  Massachuseits  F^ublic  Records  Law  (PlU)  provides  ihai  any  person  has  an  absolute 
right  of  access  to  public  information.  \J  This  right  of  access  includes  the  right  to  inspect, 
copy  or  have  copies  of  records  provided  upon  the  payment  of  a  reasonable  fee.  2/ 

The  Massachusetts  General  Laws  broadly  define  "public  records"  to  include  all 
documentary  materials  or  data,  regardless  of  physical  form  or  characteristics,  which  are 
made  or  received  by  any  officer  or  employee  of  any  Massachusetts  governmental  entity. 
2/  As  a  result,  all  photographs,  papers  and  electronic  storage  media  of  which  a 
governmental  employee  is  the  "custodian"  constitute  "public  records."  4/  There  are, 
however,  twelve  narrowly  construed  exemptions  to  this  broad  definition  of  "public 
records."  i/  This  article  will  briefly  review  the  application  of  these  exemptions  as  well  as 
explore  some  of  the  other  issues  which  arise  when  a  request  is  made  for  access  to 
government  records. 


The  Request 

There  are  no  strict  rules  which  govern  the  manner  in  which  requests  for  public 
information  should  be  made.  Requests  may  be  oral  or  written  and  may  be  made  in 
person  or  through  the  mail.       A  requester  is  not  required  to  specifically  identify  a 
particular  record:  any  request  which  provides  the  custodian  with  a  reasonable  description 
of  the  desired  information  is  sufficient.  U  A  custodian  is  expected  to  use  his  superior 
knowledge  of  the  records  in  his  custody  to  assist  the  requester  in  obtaining  the  desired 
information.  2/ 

All  requests  must  receive  a  response  as  soon  as  practicable,  without  unreasonable  delay 
and  always  within  ten  days.  2/  The  response  must  be  either  an  offer  to  provide  the 
requested  materials  or  a  written  denial.  A  denial  must  detail  the  specific  legal  basis  for 
withholding  the  requested  materials.  10/  The  legal  basis  must  include  a  citation  to  the 
statutory  exemption  upon  which  the  custodian  relies  and  must  also  explain  why  the 
exemption  applies.  y\J  A  denial  must  also  advise  the  requester  of  his  right  to  .seek 
redress  through  the  administrative  process  provided  by  the  Office  of  the  Supervisor  of 
Public  Records.  12/ 
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The  mandaiory  disclosure  provision  of  the  P\U.  only  applies  to  informaiion  which  is  in 
the  custody  of  a  governmental  entity  at  the  time  the  request  is  received.  J3/ 
Consequently,  there  is  no  obligation  to  create  a  record  for  a  requester  or  to  honor 
prospective  requests.  It  should  be  noted,  however,  that  there  is  nothing  which  prohibits 
a  custodian  from  responding  to  such  requests.  14/ 

A  custodian's  role  in  responding  to  a  request  is  limited  to  the  responsibilities  already 
described.  Inquiries  into  a  requester's  status  or  motivation  for  seeking  information  are 
expressly  prohibited.  IV  Consequently,  all  requests  for  public  records,  even  if  made  for 
a  commercial  purpose  or  to  assist  the  requester  in  a  law  suit  against  the  holder  of  the 
records,  must  be  honored  in  accordance  with  the  prescriptions  of  the  PRL. 

Fees 

A  custodian  is  allowed  to  charge  a  reasonable  fee  to  recover  the  costs  of  complying  with  a 
public  records  request.  16/  The  fee  must  be  assessed  in  accordance  with  a  specific 
statutory  provision  or  the  Public  Records  Access  Regulations  (PRAR).  17/  The  PRAR 
provide  that,  for  performing  a  search  for  requested  records  or  segregating  exempt 
information  from  non-exempt  informaiion  which  is  contained  in  a  requested  record,  a 
custodian  may  charge  a  pro-rated  fee  based  on  the  hourly  rate  of  the  lowe.sl  paid 
employee  who  is  capable  of  performing  the  task.  IS/  "Search  time"  is  limited  to  the 
time  needed  to  locate  a  requested  record,  pull  it  from  the"  files,  copy  it  and  return  it  to  the 
files.  1^/  "Segregation  time"  is  limited  to  the  time  needed  to  delete  exempt  items  from  a 
requested  record.  2Q/ 

The  Supervisor  will  presume  that  the  lowest  paid  employee  in  an  agency  is  capable  of 
performing  "search  time."   Accordingly,  except  where  exceptional  circumstances  are 
present,  it  is  expected  that  the  hourly  rate  of  the  lowest  paid  office  employee  will  be  used 
to  calculate  "search  time."  In  some  circumstances,  the  lowest  paid  office  employee  may 
not  have  the  knowledge  or  experience  required  to  segregate  the  exempt  information 
from  the  non-exempt  information  contained  in  a  requested  record.  Usually,  guidance  on 
the  application  of  the  relevant  exemptions  can  be  provided  to  the  lowest  paid  employee. 
In  very  complex  or  difficult  cases,  however,  the  hourly  rate  of  the  lowest  paid  employee 
who  has  the  necessary  knowledge  or  experience  may  be  used  to  determine  the  fee  for 
"segregation  time." 

In  addition  to  the  labor  fees,  a  twenty  cents  (20C)  per  page  copying  fee  may  be  assessed 
for  any  size  photocopy.  21/  When  the  request  is  for  materials  which  are  not  susceptible 
to  ordinary  means  of  reproduction,  such  as  photographs  or  computer  tapes  and 
diskettes,  the  actual  cost  of  reproduction  may  be  assessed  to  the  re(]uesicr.  22/  The  fee 
for  a  computer  printout,  however,  is  fifty  cents  (50<l)  per  page  regardless  of  the  amount 
of  time  used  to  generate  the  printout.  2^ 
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The  Exemptions 


The  statutory  definition  of  "public  records"  contains  twelve  exemptions  which  provide 
bases  for  withholding  records  in  whole  or  in  part.  24/  The  exemptions  are  strictly  and 
narrowly  construed.  25/  Where  exempt  information  is  intertwined  with  non-exempt 
information,  the  non-exempt  portions  are  subject  to  disclosure  once  the  exempt 
portions  are  deleted.  2^  A  review  of  the  appropriate  applications  of  the  exemptions 
follows. 

Exemption  (a) 

Exemption  (a),  also  known  as  the  statutory  exemption,  provides  a  basis  for  wiihliolding 
from  disclosure  those  documents  which  are  "specifically  or  by  necessary  implication 
exempted  from  disclosure  by  statute."  22/  An  agency  may  use  the  statutory  exemption 
as  a  basis  for  withholding  requested  materials  where  the  language  of  the  statute  of 
exemption  relied  upon  expressly  states  or  necessarily  implies  the  public's  right  to 
inspect  records  under  the  PRL  is  restricted.  28/ 

Essentially,  the  exemption  creates  two  categories  of  exempt  records:  records  which  are 
specifically  exempted  from  disclosure;  and  those  which  are  exempt  by  necessary 
implication.  22/  Statutes  which  specifically  exempt  a  record  are  those  which  expressly 
state  that  a  record  either  "shall  not  be  a  public  record,"  "shall  be  kept  confidential"  or 
"shall  not  be  subject  to  the  disclosure  provision  of  the  PRL."  ^/  Statutes  which  exempt 
records  by  necessary  implication  contain  language  which  expressly  limits  the 
dissemination  of  particular  records  to  a  defined  group  of  individuals  or  entities.  ^/  A 
statute  will  not  provide  a  basis  for  exemption  if  it  merely  lists  individuals  or  entities  to 
whom  the  records  are  to  be  provided;  it  mu.st  expressly  limit  access  to  the  listed 
individuals  or  entities. 


Exemption  (b) 

Exemption  (b)  applies  to  those  records  which  are: 

[Rlelated  solely  to  internal  personnel  rules  and  practices  of  the 
government  unit,  provided  however,  that  such  records  shall  be  withheld 
only  to  the  extent  thai  proper  performance  of  necessary  governmental 
functions  requires  such  withholding.  32' 
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There  are  no  authoritative  Massachusetts  decisions  interpreting  exemption  (b).  The 
general  purpose  of  the  cognate  federal  exemption,  however,  is  merely  to  relieve  agencies 
of  the  burden  of  assembling  and  maintaining  for  public  inspection  matters  in  v/hich  ihe 
public  cannot  reasonably  be  expected  to  have  a  legitimate  interest.  ^  Materials  relating 
to  matters  such  as  personnel's  use  of  parking  facilities,  regulation  of  lunch  hours  and 
statements  of  policies  concerning  sick  leave  arc  examples  of  the  types  of  records  to 
which  the  exemption  applies.  M/ 

The  language  of  the  federal  provision  is  duplicated  in  the  first  clause  of  exemption  (b). 
The  second  clause  of  exemption  (b),  however,  contains  language  which  requires  a  more 
restrictive  application.  The  addition  of  the  qualifying  second  clause  of  exemption  (b) 
evidences  a  legislative  intent  to  create  an  exemption  which  is  narrower  in  scope  than  the 
previously  enacted,  parallel  federal  exemption.  ^/  Therefore,  in  Massachusetts  a  record 
custodian  must  demonstrate  that  the  proper  performance  of  necessary  governmental 
functions  requires  the  withholding  of  the  requested  information  for  the  exemption  to 
apply. 

Exemption  (c) 

Exemption  (c),  the  privacy  exemption,  is  the  most  frequently  invoked  exemption.  The 
language  of  the  exemption  limits  its  application  to: 

[Plersonnel  and  medical  files  or  information;  also  any  other  materials  or 
data  relating  to  a  specifically  named  individual,  tlie  disclosure  of  which  may 
constitute  an  unwarranted  invasion  of  personal  privacy.  ^6/ 

The  privacy  exemption  contains  two  distinct  and  independent  clauses,  each  requiring  its 
own  analysis.  32/  The  first  clause  creates  a  categorical  exemption  for  personnel  and 
medical  information  which  relates  to  an  identifiable  individual  and  is  of  a  "personal 
nature."  3^  As  a  general  rule,  medical  information  will  always  be  of  a  sufficiently 
personal  nature  to  warrant  exemption.        Personnel  information  is  generally  exempt  if 
it  is  evaluative  in  nature.  40/  It  should  be  noted,  however,  that  public  employees  have  a 
diminished  expectation  of  privacy  in  matters  relating  to  their  public  employment.  41/ 
Consequently,  the  public  will  have  greater  access  to  personnel  information  which  relates 
to  an  individual's  public  employment  than  to  the  same  individual's  private  activities.  42/ 

The  second  clause  of  the  privacy  exemption  applies  to  requests  for  records  which 
implicate  privacy  interests  but  do  not  involve  personnel  and  medical  records.  Its 
application  is  limited  to  "intimate  details  of  a  highly  personal  nature."  43/  Examples  of 
"intimate  details  of  a  highly  personal  nature"  include  marital  status,  paternity,  subsiancc 
abuse,  governmeni  assistance,  family  disputes  and  repulaiion.  41    Portions  of  records 
containing  such  information  are  exempt  unless  there  is  a  paramount  public  interest  in 
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disclosure.        Therefore,  when  applying  the  second  clause  of  the  exemption  to 
requested  records  it  is  necessary  to  perform  a  two-step  analysis:  first,  determine  whether 
the  information  constitutes  an  "intimaic  detail  of  a  highly  personal  nature";  and  second, 
determine  whether  the  public  interest  in  disclosure  outweighs  the  privacy  interest 
associated  with  disclosure  of  the  highly  personal  information.  Consequently,  the 
application  of  the  second  clause  of  the  exemption  can  only  be  determined  on  a  case  by 
case  basis. 


Exemption  (d) 

Exemption  (d),  the  deliberative  process  exemption,  provides  a  limited  executive 
privilege  for  policy  development,  it  applies  to: 

[I]nter-agency  or  intra-agency  memoranda  or  letters  relating  to  policy 
positions  being  developed  by  the  agency;  but  this  subclause  shall  not 
apply  to  reasonably  completed  factual  studies  or  reports  on  which  the 
development  of  such  policy  positions  has  been  or  may  be  based.  4^/ 

The  exemption  is  intended  to  avoid  release  of  materials  which  could  taini  the  deliberative 
process  if  prematurely  disclosed.  Therefore,  its  application  is  limited  to 
recommendations  on  legal  and  policy  matters  found  within  an  ongoing  deliberative 
process.  42/  Purely  fact\ial  matters  used  in  the  development  of  governmeni  policy  are 
always  subject  to  disclosure.  4^/  Factual  reports  which  are  reasonably  complete  and 
inferences  which  can  be  drawn  from  factual  investigations,  even  if  labeled  as  opinions  or 
conclusions,  are  not  exempt  as  deliberative  or  policy  making  materials.  4^/  Therefore, 
only  those  portions  of  materials  which  possess  a  deliberative  or  policy  making  character 
and  relate  to  an  ongoing  deliberative  process  are  exempt  from  mandatory  disclosure. 


Exemption  (e) 

Exemption  (e)  allows  the  withholding  of  "notebooks  and  other  materials  prepared  by  an 
employee  of  the  commonwealth  which  are  personal  to  him  and  not  maintained  as  part  of 
the  files  of  the  governmental  unit."  5Q/  The  application  of  exemption  (e)  is  limited  to 
records  which  are  work-related  but  can  be  characterized  as  personal  to  an  employee. 
Examples  of  materials  which  are  covered  by  the  exemption  include  personal  reflections 
on  work-related  activities  and  notes  created  by  an  employee  to  a.ssist  him  in  preparing 
reports  for  other  employees  or  the  files  of  the  governmental  entity.  Clearly,  however, 
the  exemption  may  not  be  used  to  withhold  any  materials  which  are  shared  with  other 
employees  or  are  being  maintained  as  part  of  the  files  of  a  governmental  unit.  Si 
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Exemption  (f) 


Exemption  (0,  the  investigatory  exemption,  provides  a  basis  for  vv'ithholding; 

[Dnvestigatory  materials  necessarily  compiled  out  of  the  public  view  by  law 
enforcement  or  other  investigatory  officials  the  disclosure  "of  which 
materials  would  probably  so  prejudice  the  possibility  of  effective  law 
enforcement  that  such  disclosure  would  not  be  in  the  public  interest.  52/ 

The  exemption  allows  investigative  officials  to  withhold  materials  which  could 
compromise  investigative  efforts  if  disclosed.  'I  herc  is  no  blanket  exemption,  however, 
for  records  created  or  maintained  by  investigative  officials.  ^/  Therefore,  a  custodian 
must  demonstrate  a  prejudice  to  investigative  efforts  in  order  to  withhold  requested 
materials.  Accordingly,  any  information  relating  to  an  ongoing  investigation  may  be 
withheld  if  disclosure  could  alert  suspects  to  the  activities  of  investigative  officials.  Also, 
any  confidential  investigative  techniques  may  be  withheld  indefinitely  since  their 
disclosure  would  prejudice  future  law  enforcement  efforts.  54/ 

The  exemption  is  also  designed  to  allow  investigative  officials  to  provide  an  assurance  of 
confidentiality  to  private  citizens  so  tliat  they  will  speak  openly  about  matters  under 
investigation.  15/  Accordingly,  any  details  in  witness  statements  which  if  released  create  a 
grave  risk  of  directly  or  indirectly  identifying  a  private  citizen  who  volunteers  as  a  witness 
are  indefinitely  exempt.  ^6/ 

Exemption  (g) 

Exemption  (g)  is  often  relied  on  by  custodians  as  a  basis  for  withholding  copyrighted 
plans  and  blueprints  or  product  specifications  submitted  in  connection  v^ith  a  bid  or 
proposal.  The  language  of  the  exemption,  however,  clearly  limits  its  application  to: 

[Tjrade  secreLs  or  commercial  or  financial  information  voluntarily 
provided  to  an  agency  for  use  in  developing  governmental  policy  and 
upon  a  promise  of  confidentiality;  but  this  subclause  shall  not  apply  to 
information  submitted  as  required  by  law  or  as  a  condition  of  receiving  a 
governmental  contract  or  other  benefit.  52/ 

Each  of  the  six  criteria  contained  in  the  exemption  must  be  met  for  it  to  apply. 
Consequently,  where  trade  secrets  oi-  commercial  or  financial  information  arc  [:)rovided 
to  the  government  in  connection  with  a  contract  bid  or  in  compliance  with  a  filing 
requirement  the  exemption  will  not  allow  the  withholding  of  the  information.  58'    To  be 
exempt,  trade  secrets  and  commercial  or  financial  information  must  be  prcn  ided 
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voluntarily,  upon  an  assurance  of  confidentiality  and  solely  to  assist  the  government  in  the 
development  of  policy  . 


Exemption  (h) 

Exemption  (h)  is  designed  to  ensure  the  integrity  of  processes  used  by  government  to 
procure  goods  and  services  by  allowing  a  custodian  to  withhold  the  proposals  of  early 
bidders  from  other  interested  parties.  52/  Specifically,  it  allows  custodians  to  withhold; 

[Pjroposals  and  bids  to  enter  into  any  contract  or  agreement  until  the  time 
for  the  opening  of  bids  in  the  case  of  proposals  or  bids  to  be  opened 
publicly,  and  until  the  lime  for  the  receipt  of  bids  or  proposals  has 
expired  in  all  other  cases;  and  inter-agency  or  intra-agency 
communications  made  in  connection  with  an  e\'aluation  process  for 
reviewing  bids  or  proposals,  prior  to  a  decision  to  enter  into  negotiations 
with  or  toward  a  contract  to,  a  particular  person.  60/ 

The  exemption  addresses  two  types  of  records,  each  with  iLs  own  time  frame.  Proposals 
and  bids  are  exempt  from  disclosure  until  the  deadline  for  their  submission  passes.  This 
prevents  late  bidders  from  gaining  an  unfair  competitive  iidvaniage  over  early  bidders. 
The  limitation  on  the  duration  of  the  exemption  provides  the  public  an  opportunity  to 
review  the  rejected  proposals  to  ensure  that  tax  dollars  are  wisely  spent.  The  second 
clause  of  the  exemption  is  similar  to  exemption  (d)  in  its  application.  6}y'  It  allows 
government  officials  to  review  bids  and  proposals  in  an  insulated  environment,  but  also 
provides  for  public  review  of  all  evaluative  materials  once  a  decision  is  made  either  to 
enter  into  negotiations  with  the  successful  bidder  or  to  award  the  contract. 


Exemption  (i) 

Exemption  (i)  is  legislative  recognition  of  the  need  to  keep  confidential  real  estate 
appraisals  relating  to  parcels  which  the  government  seeks  to  obtain  either  through  a 
purchase  or  an  eminent  domain  proceeding,  lis  application,  however,  is  limited  to  a 
defined  time  period.  Specifically,  the  exemption  applies  to: 

[Ajppraisals  of  real  property  acquired  or  to  be  acquired  until  (1)  a  final 
agreement  is  entered  into;  or  (2)  any  litigation  relative  to  such  appraisal  has 
been  terminated;  or  (3)  the  lime  wiihin  which  to  commence  such  litigation 
has  expired.  62,' 
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The  exemption  applies  to  any  estimation  of  value  of  property  which  involves  an  expert 
opinion.  6^/  It  allows  the  government  to  be  in  the  same  position  in  a  land  deal  as  any 
private  party.  Obviously,  parties  to  a  land  deal  could  be  at  a  bargaining  disadvantage  if 
required  to  disclose  their  appraisals  of  the  subject  parcel.  The  exemption  ensures  that 
the  government  will  not  be  at  a  bargaining  disadvantage  by  allowing  the  other  party  to  use 
the  PRJ.  to  gain  access  to  an  appraisal  prior  to  completion  of  negotiations  or  litigation. 

Exemption  (j) 

Exemption  (j)  allows  custodians  of  firearms  records  to  withhold  from  disclosure: 

fT]he  names  and  addresses  of  any  persons  contained  in,  or  referred  to  in, 
any  applications  for  any  licenses  to  carry  or  possess  firearms  issued 
pursuant  to  chapter  one  hundred  and  forty  or  any  firearms  ideniificaiion 
cards  issued  pursuant  to  said  chapter  one  hundred  and  forty  and  the 
names  and  addrCvSscs  on  sales  or  transfers  of  any  firearms,  rifles,  shotguns, 
or  machine  guns  or  ammunition  therefor,  as  defined  in  said  chapter  one 
hundred  and  forty  and  the  names  and  addresses  on  said  licenses  or  cards. 
M/ 

The  exemption  prevents  individuals  with  devious  motives  from  ascertaining  who 
possesses  firearms.  It  should  be  noted,  however,  that  the  scope  of  the  exemption  limits 
its  application  to  identifying  details.  6V  Therefore,  once  identifying  details  are  deleted, 
the  remaining  portions  of  firearms  records  are  subject  to  mandatory  disclosure. 

Exemption  (k) 

Exemption  (k)  has  been  repealed  by  the  Legislature.  %J  It  allowed  an  exemption  for 
"that  part  of  the  registration  or  circulation  records  of  every  public  library  which  reveals 
the  identity  of  a  borrower."  62/'  'I'he  purpose  of  the  exemption  was  lo  ensure  ihal 
people  may  engage  in  intellectual  pursuits  in  private.  It  a\'oided  the  chilling  effect  that 
publication  of  an  individual's  selected  readings  may  present. 

Although  exemption  (k)  has  been  repealed,  the  Legislature  retained  the  substance  of  the 
exemption  in  another  section  of  the  General  Laws.  68/  Consequently,  this  new  statute 
operates  through  exemption  (a)  to  provide  a  basis  for  denying  access  to  library 
circulation  records. 
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Exemption  (1) 


Exemption  (1)  provides  a  basis  for  withholding  from  disclosure  "test  questions  and 
answers,  scoring  keys  and  sheeLs,  and  other  examination  data  used  to  administer  a 
licensing  examination;  provided,  however,  thai  such  materials  are  used  to  administer 
another  examination."  6^/  li  is  a  common  sense  exemption.  Prior  to  iis  enactment, 
clever  individuals  interested  in  taking  a  licensing  examination  could  use  the  PRl.  to  gain 
access  to  the  questions  and  answers  of  the  upcoming  tesLs.  Exemption  (1)  ensures  that  no 
one  who  takes  an  examination  can  gain  an  advantage  through  the  use  of  liie  PRL. 

Exemption  (m) 

Exemption  (m)  became  effective  July  1,  1992.  JO     il  applies  lo: 

jCJontracts  for  hospital  or  related  health  care  services  between  (i) 
any  hospital,  clinic  or  other  health  care  facility  operated  by  a  unit  of 
state,  county  or  municipal  government  and  (ii)  a  health 
maintenance  organization  arrangement  approved  under  chapter 
one  hundred  and  seventy-six  I,  a  non-profit  hospital  service 
corporation  or  medical  service  corporation  organized  pursuant  to 
chapter  one  hundred  and  seventy-six  A  and  chapter  one  hundred 
and  seventy-six  B,  respectively,  a  health  insurance  corporation 
licensed  under  chapter  one  hundred  and  seventy-five  or  any  legal 
entity  that  is  self  insured  and  provides  health  care  benefiLs  lo  its 
employees. 

Although  the  provision  of  exemption  (m)  has  yet  to  be  interpreted  by  Massachusetts 
courts,  the  language  of  the  exemption  is  clear. 

Exemption  (m)  contains  four  criteria  which  must  be  met  in  order  for  a  record  to  be 
withheld  thereby.  First,  the  record  must  be  a  contract.  Second,  thai  coniraci  musi  be 
for  hospital  or  related  heallh  care  services.  Third,  one  of  ihe  contraciing  parlies  must  be 
a  government  operated  medical  facility.  Finally,  the  party  providing  services  must  be  one 
of  the  entities  described  by  the  exemption.  Exemption  (m)  allows  the  withholding  of  a 
record  only  if  that  record  satisfies  all  four  criteria. 
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Computer  Records 


The  PRL  was  drafted  at  a  lime  when  legislators  could  not  have  envisioned  the  impact 
computers  would  have  on  the  government's  ability  to  collect,  store,  compile  and 
disseminate  information.  71/  The  legal  principles  embodied  in  the  PRL,  however,  may  be 
readily  transposed  into  legal  principles  governing  access  to  information  maintained  in  an 
automated  system. 

The  statutory  definition  of  "public  records"  does  not  distinguish  between  traditional 
paper  records  and  records  stored  in  the  computer  medium.  22/  Kathcr,  it  provides  that 
all  information  made  or  received  by  a  public  entity,  regardless  of  the  manner  in  which  it 
exists,  constitutes  "public  records."  Computer  cards,  tapes  or  diskettes  are  all 
independent  public  records  which  are  subject  to  the  same  requirements  of  the  PRL  as  are 
paper  records.  Therefore,  a  custodian  is  obliged  to  furnish  copies  of  non-exempt 
portions- of  computerized  information  at  the  cost  of  reproduction  unless  otherwise 
provided  by  law. 

It  should  be  noted,  however,  that  just  as  a  custodian  is  not  required  to  create  a  paper 
record  in  response  to  a  request  for  information,  a  custodian  is  not  required  to  create  a 
computer  record  in  response  to  a  request  for  information.  Conceptually,  a  computer  is 
like  a  large  filing  cabinet.  The  "files"  in  the  cabinet  consist  of  any  compilations  of 
information  contained  on  a  tape  or  a  diskeae  which  can  be  independently  retrieved 
through  the  use  of  existing  computer  programs.  A  custodian  is  only  obliged  to  provide 
access  to  the  existing  "files"  of  a  cabinet.  Therefore,  a  custodian  is  not  required  to  create 
a  new  computer  program  to  provide  a  requester  with  computerized  information  in  a 
desired  format.  There  is,  however,  an  exception  to  this  general  rule  when  the 
reprogramming  is  needed  to  comply  with  the  segregation  provision  of  the  law. 

For  example,  suppose  a  request  is  made  for  a  computer  tape  or  diskette  which  contains 
those  portions  of  a  computerized  voters  list  which  reveals  the  identities  of  all  Democrats 
in  a  particular  ward.  The  custodian,  however,  does  not  have  a  computer  program  which 
allows  him  to  make  a  copy  from  his  master  tape  which  specifically  selects  the  desired 
information;  to  provide  the  requested  information  in  the  desired  format  requires  the 
creation  of  a  new  program.  In  this  situation,  the  custodian  is  only  obliged  to  notify  the 
requester  that  there  is  no  specific  record  which  is  responsive  to  his  recjuest.  The 
custodian  should  also  advise  the  requester  of  the  available  formats  and  lei  the  requester 
determine  which  of  the  existing  formats  or  "files"  is  besi  suited  for  his  needs.  73Z 

It  should  be  noted  there  is  nothing  which  prc\  enLs  a  custodian  from  creating  a  program 
which  will  generate  requested  information  in  the  desired  format.  In  fact,  the  custodian 
can  benefit  from  such  an  arrangement.  The  requester  can  be  asked  to  pay  for  the 
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creaiion  of  the  program  which,  depending  on  the  arrangemeni,  may  remain  ihc 
properly  of  the  custodian.  74/  As  a  result,  the  custodian  is  able  lo  add  a  new  program  to 
his  library  without  any  expense  to  the  government. 


11 


The  Supervisor  of  Public  Records 


A  requester  who  is  denied  access  lo  any  requested  information  may  petition  the 
Supervisor  for  a  review  of  the  request.  The  Supervisor  will  then  instruct  a  staff  member, 
usually  a  lawyer  or  a  legal  intern,  to  contact  ttie  custodian  and  rec|ucsicr  to  ascertain  the 
relevant  facts  and  discuss  the  applicat)lc  law.  The  Hndings  of  the  investigator  arc  then 
reported  to  the  Supervisor  to  assist  him  in  making  his  decision.  'I'lic  custcjdian  will 
receive  an  administrative  order  if  the  Superv'isor  determines  that  records  arc  being 
improperly  withheld  or  the  proposed  fee  is  excessive.  7i/  If  the  custodian  docs  not 
comply  with  the  Supervisor's  order,  the  case  may  be  referred  to  the  Department  of  the 
Attorney  General  or  appropriate  district  attorney  for  enforcement  in  court.  76/ 

A  custodian  may  request  a  formal  advisory  opinion  from  the  Super\'isor  at  any  lime.  77/ 
An  advisory  opinion  will  usually  be  i.ssucd  within  two  or  three  weeks  of  the  Supervis(jr's 
receipt  of  the  request.  .'\  requester  may  also  seek  an  informal  opinion  from  the 
Supervisor's  staff  at  any  time.  The  numt)er  to  call  is  (6l7)  727-2832,  between  8:45  a.m. 
and  5:00  p.m. 
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NOTES 


1.  G.  L.  c.  66,  §  10(a)  (1990  cd.).  All  sLatuiory  references  are  lo 
the  1990  Edition  of  tiic  MassachusciLs  General  Uws. 

2.  Id. 

3.  G.  L  c.  4,  §7(26). 

4.  See  950  C.M.R.  32.03  (defining  "custodian"  as  the  government 
employee  who  has  access  to  or  control  of  public  records). 

5.  G.  L.  c.  4,  ^  7(26)(a-m):  see  also  Atiornev  General  v.  A.ssistant 
Commissioner  of  the  Real  Property  Department  of  Boston.  380  Mass. 
623,  625  (1980)(ihe  statutory  exemptions  are  to  be  strictly  and 
narrowly  construed);  Aitornev  (jcncral  v.  Bcx-ird  of  Assessors  of 
Wobum.  375  Mass.  ^130,  '1 32  (1978;. 

6.  G.  L.  c.  66,  §  10(b);  950  C.M.R.  32.0SO). 

7.  950  C.M.R.  32.05(4). 

8.  Id. 

9.  G.  L.  c.  66,  §  lO(a-b);  950  C.M.R.  32.05(2). 

10.  950  C.M.R.  32.08(1);  see  also  950  C.M.R.  32.08(7)(requiremenl 
that  custodian  produce  an  index  which  is  sufficiently  specific 
to  allow  the  Supervisor  to  make  a  reasoned  judgment  as  to  the 
public  records  status  of  a  document). 

11.  Id. 

12.  950  C.M.R.  32.08(2). 

13.  G.  L.  c.  4,  §  7(26)(defining  "public  records"  as  materials 
which  have  already  been  "made  or  received"  by  a  public  entity); 

G.   L.   c.   66,  §  10(a);  see  32  0p.  Att'yGen.157,  165  (May  18,  1977). 
(custodian  is  not  obliged  to  create  a  record  in  response  to  a 
request  for  information);  see  also  Di.sabled  Officer's  Association 
V.  Rumsfeld.  428  F.  Supp.  454,  456  (D.D.  C.  1977)  (applying  this 
principle  in  context  of  federal  Freedom  of  Information  Act). 

14.  There  is  nothing  which  prohibits  a  custodian  from  offering  to 
provide  records  on  a  subscription  basis.  Because  prospective 
requests  are  not  governed  by  the  FRL,  including  its  maximum  Ice 
limitations,  the  custodian  is  free  to  negotiate  all  terms  of  the 
arrangement.  Consequently,  a  subscription  service  can  be 
profitable  for  the  custodian. 

15.  See  G.  L.  c.  66,  §  10(a)(public  records  are  to  be  provided  to  "any 
person");  950  C.M.R.  32.05(5)(custodian  prohibited  from 
inquiring  into  a  requester's  status  or  motivation). 

16.  G.  L.  c.  66,  §  10(a);  see  generally  950  C.iNl.R.  32.06(fee 
provisions  of  regulations). 

17.  Id.  it  should  be  noted  that  custodians  arc  encouraged  to  v^'aive 
fees  where  disclosure  is  in  the  public  interest.  950  C.M.R.  32.06(5). 
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18.  950  C.M.R.  32.06(l)(c). 

19.  950  C.M.R.  32.03. 

20.  Jd. 

21.  950  C.M.R.  32.06(lXa). 

22.  950  C.M.R.  32.06(0. 

23.  950  C.M.R.  32.06(d). 

24.  G.  L.  c.  4,  §7(26). 

25.  Real  Property  Deparimcni  of  Bosion.  380  Ma.s.s.  ai  625. 

26.  G.  L.  c.  66,  §  10(a);  Reinslein  v.  Police  Commis.sioner  of  Bosion. 
378  Mass.  281,  289-90  (1979)(none  of  the  siatulory  exempLions 
provide  a  blanket  exemption  from  disclosure), 

27.  G.  L.C.4,  §7(26)(a). 

28.  Attorney  General  v.  Collector  of  Lvnn.  377  Ma.ss.  151,  154 
(1979);  Ottawav  Newspaper  Company  v.  Appeals  Couri.  372  Ma.ss. 
539,  545-46  (1977). 

29.  G.  L  .  c,  4,  §  7(26)(a). 

30.  See,  e.g..  G.  L.  c  .  41,  §  97D  (all  reports  of  rape  or  sexual 
assault  "shall  be  confidential"). 

31.  See,  e.g..  G.  L.  c.  6,  §  172  ("Criminal  offender  record 
information  ...  shall  only  be  disseminated  lo;  criminal  justice 
agencies... .")(Emphasis  added). 

32.  G.  L.  c.  4,  §7(26)(b). 

33.  Department  of  the  Air  Force  y.  Rose.  425  L'.S.  352,  362-70 
(1976). 

34.  See  Jordan  v.  Department  of  justice.  591  l-.2d  753,  763-71 
(D.C.Cir.  1978)(construction  of  cognate  federal  provision). 

35.  See  Globe  Newspaper  Company  v.  Boston  l^etircmcnt  Board.  388 
Mass.  427,  432-33  (1983)(where  the  language  of  a  similar/parallel  state 
statute  differs  in  material  respecLs  from  a  previously  enacted 
federal  statute,  a  rejeaion  or  expansion  of  the  legal 

principles  embodied  in  the  federal  .statute  may  be  inferred). 

36.  G.  L.  c.  4,  §7(26)(c). 

37.  Globe  Newspaper  Company.  388  Ma.ss.  at  432-34. 

38.  Id.;  Brogan  v.  School  Committee  of  Wcsiport.  401  Ma.ss.  306,  308 
(1987). 

39.  Globe  Newspaper  Company.  388  Mass.  at  442. 

40.  Connolly  v.  Bromcrv.  15  Ma.ss.  App.  Ct.  661,  664  (1983) 
(evaluative  materials  are  of  a  particularly  personal  and 
volatile  nature). 

41.  Brogan,  401  Mass.  at  308;  Pottle  v.  School  Committee  of 
Braintree.  395  Mass.  86l,  866  (1985);  Georue  W.  Prcscoit 
Publishing  Company  v.  Regi.ster  of  Probate  for  Norfolk  County. 
395  Mass.  274,  278  (1985);  Globe  Newspaper  c:()mpanv.  388  Ma.ss.  at 
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436  n.l5;  Hastings  &  Sons  Publishing  Company  v.  Cilv  Treasurer 
of  Lynn.  374  Mass.  812,  818  (1978). 

42.  For  example,  incidenLs  of  misconduct  arc  less  personal  if 
relating  to  the  performance  of  official  responsibilities. 
Similarly,  an  individual's  public  employment  salary  is  a  public 
record  but  the  source  or  amount  of  private  income  generally  is 
not  public  information. 

43.  Real  ProperlA^  Department  of  Boston.  380  Mass.  at  625. 

44.  id.  at  626  n.2. 

45.  Collector  of  Lynn.  377  Mass.  at  156. 

46.  G.  L.c.   4,  §7(26Xd). 

47.  Babets  v.  Secretan,'  of  the  F.xecuii\  e  Office  of  Human  Services. 
403  Mass.  230,  237  n.8  (1988). 

48.  See  Hnvironmental  t^roiection  Aaency  v.  Mink.  410  L,'.S.  73,  89 
(1973)(construing  cognate  federal  provision). 

49.  G.  L  .  c.    4,  §  7(26)(d);  see  also  Moorc-McCormack  Lines.  Inc.  v. 
LT.O.  Corporation  of  Baltimore.  508  F.2d  945,  948  (1974) 
(construing  cognate  federal  provision). 

50.  G.  L.  c.  4,  §7(26)(e). 

51.  Id. 

52.  G.  L.  c.  4,  §7(26)(0. 

53.  G.  L.  c.  66,  §  1 0(a);  Rcinsicin,  378  Mass.  at  289-90. 

54.  Boueas  v.  Chief  of  Police  of  Lexinmon.  371  Ma.ss.  59,  62  (1976). 

55.  Id. 

56.  Globe  Newspaper  Company.  388  Mass.  at  438  (explanation  of 
"identifying  details"  and  "grave  risk  of  indirect 
identification"). 

57.  G.   L.   c.  4,   §  7(26)  (g). 

58.  Id. 

59.  See  Datatrol  Inc.  v.  State  Purchasing  Agent.  379  Mass.  679, 

691  (1980)  (the  purposes  of  competitive  bidding  go  beyond  economy 
and  efficient  administration  to  the  prevemion  of  favoi  iiism  in 
the  awarding  of  government  contracLs). 

60.  G.  L.  c.  4,  §7(26)(h). 

61.  See  discussion  of  the  application  of  exemption  (d),  supra. 

62.  G.  L.  c.  4,  §7(26)0). 

63.  See  Blacks  Law  Dictionary,  p.  92  (5ih  Ed.)(deRnition  of 
"appraisal"). 

64.  G.  L.  c.  4,  §7(26)(j). 

65.  Id. 

66.  St.  1988,  c.  180,  §2 

67.  G  .  L  .  c  .  4,  §  7(26)(k). 

68.  G.  L.  c.  78,  §7. 
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69.  G.  L.c.  4,  §7(26)0). 

70.  St.  1992,  c.  133,  §  l69. 

71.  Sge  St.  1973,  c.1050  (legislation  providing  for  the  curreni 
statutory  definiLion  of  "public  records");  see  .ilsc;  "  I'he  Repori 
of  the  First  National  ("onfcrence  on  Issues  C^onccrning 
Computerized  Public  Records"  which  discusses  the  applicaiion  of 
the  legal  principles  embodied  in  the  current  definition  oi 
"public  records"  to  computerized  records.  The  report  may  be 

obtained  by  sending  $2.40  (to  cover  postage)  to:  The  Division 
of  Public  Records,  Room  1701,  One  Ashburton  Place,  Boston, 
Massachusetts  02108.  Copies  may  also  be  acquired  in  person 
without  charge. 

72.  G.  L  c.  4,  §7(26). 

73.  See  950  C.M.R.  32.05(4)(a  custodian  .shall  use  his  superior 
knowledge  of  his  files  to  assisi  a  rec|uesier  in  obtaining  the 
desired  information). 

74.  As  discussed  in  note  14,  supra,  arrangements  which  do  not  apply 
to  existing  records  arc  not  governed  by  the  provisions  of  the 
PRL  or  PRAR.  Consequently,  a  custodian  is  free  to  set  any  fee 

for  providing  such  services. 

75.  G.  L.  c  .  66,  §  10(b);  950  C.M.R.  32.08(3). 

76.  G.  L.  c.  66,  §  10(b). 

77.  950  C.M.R.  32.07. 
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THE  PUBLIC  RECORDS  LAW 


G.L.  Chapter  4,  Section  7(26)  (1990  ed.): 

"Public  records"  shall  mean  all  books,  papers,  maps,  photographs,  recorded 
tapes,  financial  statements,  statistical  tabulations,  or  other  documentar\'  materials  or  data, 
regardless  of  physical  form  or  characteristics,  made  or  received  by  any  ofPicer  or 
employee  of  any  agency,  executive  office,  department,  board,  commission,  bureau, 
division  or  authority  of  the  commonwealth,  or  of  any  political  subdivision  thereof,  or  of 
any  authority  established  by  the  general  court  to  serve  a  public  purpose,  unless  such 
materials  or  data  fall  within  the  following  exemptions  in  that  they  are: 

(a)  specifically  or  by  necessary  implication  exempted  from  disclosure  by  statute; 

(b)  related  solely  to  internal  personnel  rules  and  practices  of  the  go\  crnment  unit, 
provided  however,  that  such  records  shall  be  withheld  only  to  the  extent  that  proper 
performance  of  necessary  governmental  functions  requires  such  withholding; 

(c)  personnel  and  medical  files  or  information;  also  any  other  materials  or  data  relating  to 
a  specifically  named  individual,  the  disclosure  of  which  may  constitute  an  unwarranted 
invasion  of  personal  privacy; 

(d)  inter-agency  or  intra-agency  memoranda  or  letters  relating  to  policy  positions  being 
developed  by  the  agency;  but  this  subclause  shall  not  apply  to  reasonably  completed 
factual  studies  or  reports  on  which  the  development  of  such  policy  positions  has  been 
or  may  be  based; 

(e)  notebooks  and  other  materials  prepared  by  an  employee  of  the  commonwealth 
which  are  personal  to  him  and  not  maintained  as  part  of  the  files  of  the  governmental 
unit; 

(0  investigatory  materials  necessarily  compiled  out  of  the  public  \'iew  by  law 
enforcement  or  other  investigatory  officials  the  disclosure  of  which  materials  would 
probably  so  prejudice  the  possibility  of  effective  law  enforcement  thai  such  disclosure 
would  not  be  in  the  public  interest; 

(g)  trade  secreLs  or  commercial  or  financial  information  voluntarily  provided  to  an  agency 
for  use  in  developing  governmental  policy  and  upon  a  promise  of  confidentiality;  but  this 
subclause  shall  not  apply  to  information  submitted  as  required  by  law  or  as  a  condition  of 
receiving  a  governmental  contract  or  other  benefit; 
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(h)  proposals  and  bids  to  enter  into  any  contract  or  agreement  until  the  time  for  the 
opening  of  bids  in  the  case  of  proposals  or  bids  to  be  opened  publicly,  and  until  the 
time  for  the  receipt  of  bids  or  proposals  has  expired  in  all  other  cases;  and  inter-agency 
or  intra-agency  communications  made  in  connection  with  an  evaluation  process  for 
reviewing  bids  or  proposals,  prior  lo  a  decision  to  cnicr  into  negotiations  with  or  to 
award  a  contract  to,  a  particular  person. 

(i)  appraisals  of  real  property  acquired  or  to  be  acquired  until  (1)  a  final  agrcemcni  is 
entered  into;  or  (2)  any  litigation  relative  to  such  appraisal  has  been  icrminaied;  or  (3)  the 
time  within  which  to  commence  such  litigation  has  expired. 

(j)  the  names  and  addresses  of  any  persons  contained  in,  or  referred  to  in,  any 
applications  for  any  licenses  to  carry  or  possess  firearms  issued  pursuant  to  chapter  one 
hundred  and  forty  or  any  firearms  identification  cards  issued  pursuant  to  said  chapter  one 
hundred  and  forty  and  the  names  and  adtire.sscs  on  sales  or  transfers  of  an\-  firearms, 
rifles,  shotguns,  or  machine  guns  or  ammunition  therefor,  as  defined  in  said  chapter  one 
hundred  and  forty  and  the  names  and  addresses  on  said  licenses  or  cards. 

0)  test  questions  and  answers,  scoring  keys  and  sheets,  and  other  examination  data  used  to 
administer  a  licensing  examination;  provided,  however,  that  such  materials  are  used  lo 
administer  another  examination. 

(m)  contracts  for  hospital  or  related  health  care  services  between  (i)  any  hospital,  clinic 
or  other  health  care  facility  operated  by  a  unit  of  state,  county  or  municipal  government 
and  (ii)  a  health  maintenance  organization  arrangement  approved  under  chapiei'  one 
hundred  and  seventy-six  I,  a  non-profit  hospital  service  corporation  or  medical  serx'ice 
corporation  organized  pursuant  to  chapter  one  hundred  and  seventy-six  A  and  chapter 
one  hundred  and  seventy-six  B,  respectively,  a  health  insurance  corporation  licensed 
under  chapter  one  hundred  and  seventy-five  or  any  legal  entity  that  is  self  insured  and 
provides  health  care  benefits  to  its  employees. 

Any  person  denied  access  lo  public  records  may  pursue  ihe  remedy  provided  for  in 
section  ten  of  chapter  sixty-six. 
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G.L.  Chapter  66,  Section  10  (1990  ed.): 


(a)  Every  person  having  custody  of  an>'  public  record,  as  defined  in  clause  iwcnty-sixlh  of 
section  seven  of  chapter  four,  shall,  at  reasonable  times  and  without  unreasonable  delay, 
permit  it,  or  any  segregable  portion  of  a  record  which  is  an  independent  public  record, 
to  be  inspected  and  examined  by  any  person,  under  his  supervision,  and  shall  furnish  one 
copy  thereof  upon  payment  of  a  reasonable  fee.  i:vcr\  person  for  whom  a  search  of 
public  records  is  made  shall,  at  the  direction  of  the  person  hax'ing  cusicnh'  ol  such 
records,  pay  the  actual  expenses  of  such  search.  The  following  fees  shall  apply  to  any 
public  record  in  the  custody  of  the  state  police,  the  Massachuseiis  ba)'  transportation 
authority  police  or  any  municipal  police  department  or  fire  department:  lor  preparing 
and  mailing  a  motor  vehicle  accident  report,  five  dollars  for  not  more  than  six  pages  and 
fifty  cents  for  each  additional  page;  for  preparing  and  mailing  a  fire  insurance  report,  five 
dollars  for, not  more  than  six  pages,  plus  fifty  cents  for  each  additional  page;  for 
preparing  and  mailing  crime,  incident  or  miscellaneous  reports,  one  dollar  per  page;  for 
furnishing  any  public  record,  in  hand,  to  a  person  requesting  such  records,  fifly  cents  per 
page.  A  page  shall  be  defined  as  one  side  of  an  eight  and  one-half  inch  by  ele\  en  incli 
sheet  of  paper. 

(b)  A  custodian  of  a  public  record  shall,  within  ten  da\'s  follov^'ing  receipt  of  a  reciuesi  for 
inspection  or  copy  of  a  public  record,  comply  with  such  request.  Sucli  reciuesi  may  be 
delivered  in  hand  to  the  office  of  the  custodian  or  mailed  via  first  class  mail.  If  the 
custodian  refuses  or  fails  to  comply  with  such  a  request,  the  person  making  the  request 
may  petition  the  supervisor  of  records  for  a  determination  whether  the  record  requested 
Is  public.  Upon  the  determination  by  the  superx'isor  of  records  that  the  record  is  public, 
he  shall  order  the  custodian  of  the  public  record  lo  comply  with  the  [K-rson'.-,  requesi.  If 
the  custodian  refuses  or  fails  to  comply  with  any  such  order,  ihe  super\  isor  of  records 
may  notify  the  attorney  general  or  the  appropriate  district  attorney  thereof  who  may  take 
whatever  measures  he  deems  necessary  to  iasure  compliance  with  the  provisions  of  this 
section.  The  administrative  remedy  provided  by  this  section  shall  in  no  way  limit  the 
availability  of  the  administrative  remedies  provided  by  the  commissioner  of 
administration  and  finance  with  respect  to  any  officer  or  employee  of  any  agency, 
executive  office,  department  or  board;  nor  shall  the  administrative  remedy  provided  by 
this  section  in  any  way  limit  the  availability  of  judicial  remedies  otherv^'ise  available  to  any 
person  requesting  a  public  record.  If  a  custodian  of  a  public  record  refuses  or  fails  to 
comply  with  the  recjuesi  of  any  person  for  inspection  oi  c(;p\'  of  a  public  record  or  with 
an  administrative  order  under  this  section,  the  supreme  judicial  or  superior  court  sliall 
have  jurisdiction  to  order  compliance. 
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(c)  In  any  court  proceeding  pursuant  to  paragraph  (b)  there  shall  be  a  presumption  that 
the  record  sought  is  public,  and  the  bui'den  shall  be  upon  ihe  cusiodian  [o  pro\  e  with 
specificity  the  exemption  which  applies. 

(d)  The  clerk  of  every  city  or  town  shall  post,  in  a  conspicuous  place  in  the  ciiy  or  town 
hall  in  the  vicinity  of  the  clerk's  office,  a  brief  primed  statement  that  any  citi/en  may,  at 
his  discretion,  obtain  copies  of  certain  public  records  from  tocal  officials  for  a  fee  as 
provided  for  in  this  chapter. 

The  commissioner  of  public  safety  and  his  agents,  servants,  and  attorneys  including  the 
keeper  of  the  records  of  the  firearms  records  bureau  of  said  department,  or  any  licensing 
authority,  as  defined  by  chapter  one  hundred  and  forty  shall  not  disckxse  an\'  iccords 
divulging  or  tending  to  divulge  the  names  and  addi'csses  of  persons  who  own  or  po.ssess 
firearms,  rifles,  shotguns,  machine  guns  and  ammunition  therefor,  as  defined  in  said 
chapter  one  hundred  and  forty  and  names  and  addresses  of  persons  licen.-^ed  lo  carry 
and/or  possess  the  same  to  any  person,  firm,  corporation,  entity  (.>r  agenc\  except 
criminal  justice  agencies  as  defined  in  chapter  six  and  except  to  the  extent  such 
information  relates  solely  to  the  person  making  the  request  and  is  necessaiy  to  the  official 
interests  of  the  entity  making  the  request. 

RELATED  STATUTES 
Section  6  of  chapter  1050  of  the  Acts  of  1973: 

The  provisions  of  clause  twenty-sixth  of  section  seven  of  chapter  four  of  the  C}eneral 
Laws,  as  amended  by  section  one  of  this  act,  shall  not  be  construed  to  exempt  any  record 
which  was  a  public  record  on  the  effective  date  of  this  act  from  said  clause  twenty-sixth. 

G.L.  Chapter  66,  Section  1  (1990  ed.): 

The  supervisor  of  records  shall  adopt  regulations  pursuant  to  the  pro\  isions  of  chapter 
thirty  A  to  implement  the  provisions  of  this  chapter. 
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950  CMR  32.00:  PUBLIC  RECORDS  ACCESS 

Section 

32.01:  Authority 

32.02:  Scope  and  Purpose 

32.03:  Definitions 

32.04:  General  Provisions 

32.05:  Rights  to  Access 

32.06:  Fees  for  Copies  of  Public  Records 

32.07:  Advisory  Opinions 

32.08:  Appeals 

32.09:  Enforcement  of  Orders 

(950  CMR.32.10  through  32.90:  RESERVED) 

32.01:  Authority 

950  CMR  32.00  is  hereby  issued  by  the  Supervisor  of  Public  Records  under  the  authority 
of  M.G.L.  c.  66,  §  1,  as  most  recently  amended. 

32.02:   Scope  and  Purpose 

950  CMR  32.00  shall  be  construed  to  ensure  the  public  prompt  access  to  all  public 
records  in  the  custody  of  state  governmental  entities  and  in  the  custody  of  governmental 
entities  of  political  subdivisions  of  the  Commonwealth,  and  to  ensure  that  disputes 
regarding  access  to  particular  records  are  resolved  expeditiously  and  fairly. 

950  CMR  32.00  shall  not  limit  the  availability  of  other  remedies  provided  by  law. 

32.03  Definitions 

As  used  in  950  CMR  32.00: 

Custodian  means  the  governmental  officer  or  employee  who  in  the  normal  course  of  his 
or  her  duties  has  access  to  or  control  of  public  records. 

Division  means  Division  of  Public  Records,  Office  of  the  State  Secretary. 
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32.03:  Continued: 

Governmental  Entity  means  any  authority  established  by  the  General  Court  to  serve  a 
public  purpose,  any  department,  office,  commission,  committee,  council,  board, 
division,  bureau,  or  other  agency  udthin  the  Executive  Branch-of  the  Commonwealth,  or 
within  a  political  subdivision  of  the  Commonwealth.  It  shall  not  include  the  legislature 
and  the  judiciary. 

Public  Records  means  all  books,  papers,  maps,  photographs,  recorded  tapes,  financial 
statements,  statistical  tabulations,  or  other  documentary  materials  or  data,  regardless  of 
physical  form  or  characteristics,  made  or  received  by  any  officer  or  employee  of  any 
agency,  executive  office,  department,  board,  commission,  bureau,  division  or  authority  of 
the  Commonwealth,  or  of  any  political  subdivision  thereof  or  of  any  authority 
established  by  the  General  Court  to  serve  a  public  purpose,  unless  such  materials  or  data 
fall  within  one  or  more  of  the  exemptions  found  within  M.G.L.  c.  4,  §  7,  (26). 

Search  time  means  the  time  needed  to  locate,  pull  from  the  files,  copy,  and  reshelve  or 
refile  a  public  record.  However,  it  shall  not  include  the  time  expended  to  create  the 
original  record. 

Segregation  time  means  the  time  used  to  delete  or  expurgate  data  which  is  exempt  under 
M.G.L.  c.  4,  §  7,  (26)  from  non-exempt  material  which  is  contained  in  a  paper  public 
record. 

Supervisor  means  Supervisor  of  Public  Records. 
32.04:   General  Provisions 

(1)  Office  address.  All  communications  shall  be  addressed  or  delivered  to: 

Supervisor  of  Public  Records 
Office  of  the  State  Secretary 
One  Ashburton  Place,  Room  1719 
Boston,  Massachusetts  02108. 

2)  Office  hours.  The  offices  of  the  Division  shall  be  open  from  8:45  a.m.  to  5:00  p.m. 
each  weekday  except  Saturdays,  Sundays,  and  legal  holidays. 
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32.04:  continued 

(3)  Computation  of  Time.  Computation  of  any  period  of  time  refen-ed  to  in  950  CMR 
32.00  shall  begin  with  the  first  day  following  the  action  which  initiates  such  period  of 
time.  When  the  last  day  of  the  period  so  computed  is  a  day  on  which  the  offices  of  the 
Division  are  closed,  the  period  shall  run  until  the  end  of  the  following  business  day. 

32.05:  Rights  to  Access 

(1)  Access  to  Public  Records.  A  custodian  of  a  public  record  shall  permit  all  public 
records  within  his  or  her  custody  to  be  inspected  or  copied  by  any  person  during 
regular  business  hours.  In  governmental  entities  which  do  not  have  daily  business  hours, 
a  written  notice  shall  be  posted  in  a  conspicuous  location  listing  the  name,  position, 
address  . and  telephone  number  of  the  person  to  be  contacted  to  obtain  access  to  public 
records. 

(2)  Promptness  of  Access.  Every  governmental  entity  shall  maintain  procedures  that 
will  allow  at  reasonable  times  and  without  unreasonable  delay  access  to  public  records  in 
its  custody  to  all  persons  requesting  public  records.  Each  custodian  shall  comply  with  a 
request  as  soon  as  practicable  and  within  ten  days. 

3)  Requests  for  Public  Records.  Requests  for  public  records  may  be  oral  or  written. 
Written  requests  may  be  submitted  in  person  or  by  mail.  It  is  recommended  that  a 
record  requester  make  a  written  request  where  there  is  substantial  doubt  as  to  whether 
the  records  requested  are  public,  or  if  an  appeal  pursuant  to  950  CMR  32.08(2)  is 
contemplated.  A  custodian  shall  not  require  written  requests  merely  to  delay  production. 

(4)  Description  of  Requested  Records.  Any  person  seeking  access  to  a  public  record  or 
any  portion  thereof  shall  provide  a  reasonable  description  of  the  requested  record  to 
the  custodian  so  that  he  or  she  can  identify  and  locate  it  promptly.  A  person  shall  not  be 
required  to  make  a  personal  inspection  of  the  record  prior  to  receiving  a  copy  of  it.  A 
custodian's  superior  knowledge  of  the  contents  of  a  governmental  entity's  files  shall  be 
used  to  assist  in  promptly  complying  with  the  request. 

5)  Prohibition  of  Custodial  Requests  for  Backgroud  Information.  A  custodian  may  not 
require  the  disclosure  of  the  reasons  for  which  a  requester  seeks  access  to  or  a  copy  of  a 
public  record.  A  custodian  shall  not  require  proof  of  the  requester's  identity  prior  to 
complying  with  requests  for  copies  of  public  records. 


23 


950  CMR:   OFFICE  OF  THE  SECRETARY  OF  THE  COMMMONWEALTH 


32.05:  Continued 

(6)  Copies.  Upon  request,  a  person  at  his  or  her  election,  shall  be  entitled  to  receive  in 
hand  or  by  mail  one  copy  of  a  public  record  or  any  desired  portion  of  a  public  record 
upon  payment  of  a  reasonable  fee  as  determined  by  950  CMR  32.06. 

32.06  Fees  for  Copies  of  Public  Records 

(1)  Except  where  fees  for  copies  of  public  records  are  prescribed  by  statute,  a 
governmental  entity  shall  charge  no  more  than  the  following  fees  for  copies  of  public 
records: 

(a)  for  photocopies  of  a  public  record  no  more  than  twenty  cents  per  page; 

(b)  for  copies  of  public  records  maintained  on  microfilm  or  microfiche  no  more  than 
twenty-five  cents  per  page; 

(c)  for  requests  for  non-computerized  public  records  a  prorated  fee  based  on  the  hourly 
rate  of  the  lowest  paid  employee  capable  of  performing  the  task  may  be  assessed  for 
search  time  and  segregation  time  expenses,  as  defined  by  950  CMR  32.03.  In  addition,  a 
per  page  copying  fee  under  950  CMR  32.06(l)(a)  and  950  CMR  32.06(l)(b)  may  be 
assessed; 

(d)  for  computer  printout  copies  of  public  records  no  m.ore  than  fifty  cents  per  page; 

(e)  for  a  search  of  computerized  records  the  actual  cost  incurred  from  the  use  of  the 
computer  time  may  be  assessed; 

f)  for  copies  of  public  records  not  susceptible  to  ordinary  means  of  reproduction,  the 
actual  cost  incurred  in  providing  a  copy  may  be  assessed. 

(2)  Estimates.  A  custodian  shall  provide  a  written,  good  faith  estimate  of  the  applicable 
copying,  search  time  and  segregation  time  fees  to  be  incurred  prior  to  complying  with  a 
public  records  request  where  the  total  costs  are  estimated  to  exceed  ten  dollars. 

(3)  Postage.  A  custodian  may  assess  the  actual  cost  of  postage. 

(4)  Inspection  of  Public  Records.  A  custodian  may  not  assess  a  fee  for  the  mere 
inspection  of  public  records,  unless  compliance  with  such  request  for  inspection 
involves  "search  time"  in  which  case  a  fee  under  950  CMR  32.06(l)(c)  may  be  assessed. 

(5)  Waiver  of  Fees.  Every  custodian,  unless  otherwise  required  by  law,  is  encouraged  to 
waive  fees  where  disclosure  would  benefit  the  public  interest. 
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32.06:  continued 

(6)  Street  Census  Computer  Tapes  and  Mailing  Labels  -  Reproduction  Fees  for  City 
and  Toivn  Committee  Chairman. 

Where  "street  list"  data  collected  under  M.G.L.  c.  51,  §§  6-7,  is  compiled  on  computer 
tapes: 

(a)  City  or  town  registrars  of  voters  shall  provide,  or  cause  their  agents  to  provide,  copies 
of  said  computer  tapes  to  the  chairman  of  each  city  or  town  committee  for  a  fee  of  no 
more  than  one  cent  ($0.01)  per  name,  provided  that  a  minimum  fee  of  no  more  than 
ninety  dollars  ($90.00)  may  be  assessed.  No  fee  assessed  under  950  CMR  32.06(6)(a)  shall 
exceed  seven  hundred  fifty  dollars  ($750.00). 

(b)  City  or  town  registrars  of  voters  shall  provide,  or  cause  their  agents  to  provide,  sets 
of  mailing  labels  made  from  said  computer  tapes  to  the  chairman  of  each  city  or  town 
committee  for  a  fee  of  no  more  than  two  cents  ($0.02)  per  label,  provided  that  a 
minimum  fee  of  no  more  than  fifty  dollars  ($50.00)  may  be  assessed. 


32.07:   Advisory  Opinions 

On  written  request  of  a  custodian,  the  Supervisor  may  issue  an  advisory  opinion  with 
respea  to  any  question  concerning  the  provisions  of  M  .G.  L.  c.  4,  §  7,  (26)  or  M.G.L. 
c.  66,  §  10.  Advisory  opinions  may  also  be  issued  upon  the  Supervisor's  initiative. 


32.08:  Appeals 

1)  Denial  by  Custodian.  Where  a  custodian's  response  to  a  record  request  made 
pursuant  to  950  CMR  32.05(3)  is  that  any  record  or  portion  of  it  is  not  public,  the 
custodian,  within  ten  (10)  days  of  the  request  for  access,  shall  in  writing  set  forth  the 
reasons  for  such  denial.  The  denial  shall  specifically  include  the  exemption  or 
exemptions  in  the  definition  of  public  records  upon  which  the  denial  is  based.  When 
exemption  (a)  of  M  .G.  L.  c.  4,  §  7,  (26)  is  relied  upon  the  custodian  shall  cite  the 
operational  statute(s).  Failure  to  make  a  written  response  within  ten  days  to  any  request 
for  access  shall  be  deemed  a  denial  of  the  request.  The  custodian  shall  advise  the  person 
denied  access  of  his  or  her  remedies  under  950  CMR  32.00  and  M.  G.  L.  c.  66,  §  10(b). 

(2)  Appeal  to  the  Supervisor.  In  the  event  that  a  person  requesting  any  record  in  the 
custody  of  a  governmental  entity  is  denied  access,  or  in  the  event  that  there  has  not  been 
compliance  with  any  provision  of  950  CMR  32.00,  the  requester  may  appeal  to  the 
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32.08:  continued 

Supervisor  within  ninety  (90)  days.  Such  appeal  shall  be  in  writing,  and  shall  include  a 
copy  of  the  letter  by  which  the  request  was  made  and,  if  available,  a  copy  of  the  letter  by 
which  the  custodian  responded.  The  Supervisor  shall  accept  an  appeal  only  from  a 
person  who  had  made  his  or  her  record  request  in  writing.  An  oral  request,  while  valid 
as  a  public  record  request  pursuant  to  950  CMR  32.05(3),  may  not  be  the  basis  of  an 
appeal  under  950  CMR  32.08. 

(3)  Disposition  of  Appeals.  The  Supervisor  shall,  within  a  reasonable  time,  investigate 
the  circumstances  giving  rise  to  an  appeal  and  render  a  written  decision  to  the  parties 
stating  therein  the  reason  or  reasons  for  such  decision. 

(4)  Presumption.  In  all  proceedings  pursuant  to  950  CMR  32.00,  there  shall  be  a 
presumption  that  the  record  sought  is  public. 

(5)  Hearings.  The  Supervisor  may  conduct  a  hearing  pursuant  to  the  provisions  of  801 
CMR  1.00.  Said  rules  shall  govern  the  conduct  and  procedure  of  all  hearings  conducted 
pursuant  to  950  CMR  32.08.  Nothing  in  950  CMR  32.08  shall  limit  the  Supervisor  from 
employing  any  administrative  means  available  to  resolve, summarily  any  appeal  arising 
under  950  CMR  32.00. 

(6)  In-camera  Inspections  and  Submissions  of  Data.  The  Supervisor  may  require  an 
inspection  of  the  requested  record(s)  in  camera  during  any  investigation  or  any 
proceeding  initiated  pursuant  to  950  CMR  32.08.  The  Supervisor  may  require  the 
custodian  to  produce  other  records  and  information  necessary  to  reach  a  determination 
pursuant  to  950  CMR  32.08. 

(7)  Custodial  Indexing  of  Records.  The  Supervisor  may  require  a  custodian  to  compile 
an  index  of  the  requested  records  where  numerous  records  or  a  lengthy  record  have 
been  requested  .  Said  index  shall  meet  the  following  requirements: 

(a)  the  index  shall  be  contained  in  one  document,  complete  in  itself; 

(b)  the  index  must  adequately  describe  each  withheld  record  or  deletion  from  a  released 
record; 

(c)  the  index  must  state  the  exemption  or  exemptions  claimed  for  each  withheld  record 
or  each  deletion  of  a  record;  and, 

(d)  the  descriptions  of  the  withheld  material  and  the  exemption  or  exemptions  claimed 
for  the  withheld  material  must  be  sufficiently  specific  to  permit  the  Supervisor  to  make  a 
reasoned  judgment  as  to  whether  the  material  is  exempt.  Nothing  in  950  CMR  32.08  shall 
preclude  the  Supervisor  from  employing  alternative  or  supplemental  procedures  to 
meet  the  particular  circumstances  of  each  appeal. 
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32.08:  continued 

(8)  Conferences.  At  any  time  during  the  course  of  any  investigation  or  any  proceeding, 
to  the  extent  practicable,  where  time,  the  nature  of  the  investigation  or  proceeding  and 
the  public  interest  permit,  the  Supervisor,  may  order  conferences  for  the  purpose  of 
clarifying  and  simplilying  issues  and  otherwise  facilitating  or  expediting  the  investigation 
or  proceeding. 

32.09:  Enforcement  of  Orders 

A  custodian  shall  promptly  take  such  steps  as  may  be  necessary  to  put  an  order  of  the 
Supervisor  into  effect.  The  Supervisor  may  notify  the  Attorney  General  or  appropriate 
Distria  Attorney  of  any  failure  by  a  custodian  to  comply  with  any  order  of  the 
Supervisor. 

REGULATORY  AUTHORITY 
950  CMR  32.00:  M.G.L.  c.  66,  §  1 
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EXAMPLES  OF 
EXEMPTION  (a)  STATUTES 


Abatement  Applications:  G.L.c.59,  §  60 

Absentee  Ballots:  G.L.c.54,  §  108 

Adoption  Records:  G.L.c.210,  §  §  5C,  5D 

Air  Pollution  Control:  G.L.c.lll,  §  142B 

Alcohol  Treatment  Records:  G.L.c.lllB,  §11 

Application  of  Law,  Exemption  of  Legislature:  G.L.c.66,  §18 

Bank  Examination  Records:  G.L.c.l67,  §  2 

Birth  Records,  Injury  or  Deformity:  G.L.c.lll,  §  67E 

Blind  Persons,  Records:  G.L.c.6,  §  149 

Business  Schools,  License  Application  Records:  G.L.C.75D,  §  3 
Cancer  Records,  Dept.  of  Public  Health:  G.L.c.lll,  §  lllB 
Capital  Facility  Construaion  Project  Records:  G.L.c.30,  §  39R 
Clergymen,  Communication  of  Spiritual  Information:  G.L.c.233,  §  20A 
Conflict  of  Interest,  Request  for  an  Opinion:  G.L.C.268A,  §  22 
Consumer  Protection  Investigation:  G.L.C.93A,  §  6(6) 
Controlled  Substance  Act  Violation:  G.L.C.94C,  §  47 
Controlled  Substance  Seizure  Records:  G.L.C.94C,  §  47A 
Criminal  Court  Appearances  and  Dispositions:  G.L.c.276,  §  172 
Criminal  Offender  Record  Information:  G.L.c.6,  §  l67 
Delinquency,  Court  Record  Entry:  G.L.c.276,  §  lOOB 
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Delinquent  Children,  Inspection  of  Records:  G.L.c.119,  §  60A 
Department  of  Youth  Services  Records:  G.L.c.120,  §  21 

Department  of  Public  Health,  Inventory  of  Health  Care  Services:  G.L.c.lll,  §  25A 

Disease  Statistics,  Labor  and  Industry  Department:  G.L.c.149,  §  11 

Drug  Addicts,  Treatment  Records:  G.L.c.lllE,  §18 

Employment  Agencies,  Data:  G.L.c.140,  §  46R 

Employment  Security  Data:  G.L.C.151A,  §46 

Evaluations  of  Special  Needs  Children:  G.L.C.71B,  §  3 

Executive  Sessions:  G.L.C.30A,  s.llA;  G.L.c.34,  s.9F;  G.L.c.39,  §  23B 

Fetal  Death  Reports:  G.L.c.lll,  §202 

Firearms  Bureau  Records:  G.L.c.66,  §  10(d) 

Genetically  Linked  Diseases,  Testing  Records:  G.L.c.76,  §  15B 

Handicapped  or  Aged  Persons,  Financial  Assistance:  G.L.c.66,  §  17A 

Handicapped  Persons,  Rehabilitation  Commission:  G.L.c.6,  §  84 

Hazardous  Substances  Reports:  G.L.c.lllF,  §21 

Hazardous  Waste  Disposal  Site  Records:  G.L.C.21D,  §  6 

Hazardous  Waste  Facilities:  G.L.C.21C,  §  12 

Historical  and  Archaeological  Sites  and  Specimen  Inventory:  G.L.c.9,  §  26a 
Hospital  Records:  G.L.c.lll,  §70 

Hospitals,  Reports  of  Staff  Privilege  Revocation:  G.L.c.lll,  §  53B 
Hypodermic  Instruments  and  Sales  Records:  G.L.C.94C,  §  27 
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Impounded  Birth  Records:  G.L.c.46,  §  2A 

Industrial  Finance  Agency,  Commercial  or  Financial  Information:  G.L.c.23a,  §  31 
Inspection  of  Official  Studies  Records:  G.L.c.71,  §  34E 
Inspector  General  Investigations,  Records:  G.L.c.  12A,  §  13 
Insurance  Acquisition  Records:  G.L.c.175,  §  193M 
Insurance  Records:  G.L.c. l64,  §  85 

Intensive  Care  Unit  for  Women,  Records:  G.L.c.123,  §  36 
Juror  Questionnaires:  G.L.C.234A,  §  23 
Jury  List:  G.L.c.234,  §4 

Juvenile  Records  at  the  Central  Registry:  G.L.c.119,  §  51F 

Juvenile  Records:  G.L.c.119,  §  60 

Malignant  Disease  Reports:  G.L.c.lll,  §  lllB 

Massachusetts  Commission  Against  Discrimination  Investigatory  Files:  G.L.C.151B,  §  5 

Massachusetts  Technology  Development,  Corporations,  Corporate  Records:  G.L.C.40G, 
§  10 

Mentally  Retarded  Citizens,  Intermediate  Care  Facility  Inspection  Records:  G.L.c.lll,  §  72 
Metropolitan  Air  Pollution  Control  District  Records:  G.L.c.lll,  §  142B 
Merit  Rating  Plans,  Motor  Vehicle  Insurance:  G.L.c.6,  §  183 
Natural  Heritage  Programs,  Data  Base:  G.L.c.66,  §  17D 

Patient  Abuse  Information;  Intermediate  Care  Facilities  for  Mentally  Retarded  Citizens, 
Convalescent,  Nursing  or  Rest  Homes:  G.L.c.lll,  §  721 

Patient's  Rights  to  Confidentiality  of  Records;  Medical  and  Mental  Health  Facilities: 
G.L.c.lll,  §70E 
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Personal  Data:  G.L.C.66A,  §  1 

Probation  Officers,  Boston  Municipal  Courts,  Records:  G.L.c.276,  §  90 
Protective  Services  Records,  Aged  Persons:  G.L.C.19A,  §  23 

Public  Assistance  Records,  Aged  Persons,  Dependent  Children,  Handicapped  Persons: 
G.L.C.66,  §  17A 

Public  Assistance,  Wage  Reporting  System:  G.L.C.62E,  §  8 

Public  Health  Care  Benefit  Eligibility  Disclosure:  G.L.c.lll,  §  25A 

Public  Officers  and  Employees;  Financial  Interest  Disclosure:  G.L.C.268B,  §  3 

Rape  Reports:  G.L.c.41,  §  97D 

Rest  Homes,  Records:  G.L.c.lll,  §72 

Restraint  Records:  G.L.c.123,  §  37 

Reyes  Syndrome  Report:  G.L.c.lll,  §  HOB 

Scientific  Studies  and  Research:  G.L.c.lll,  §  24A 

Sexual  Attack  Victims,  Sexually  Dangerous  Persons,  Application  for  Treatment: 
G.L.C.123A,  §7 

Social  Work  Records;  G.L.c.112,  §  135 
Special  Education  Records:  G.L.c.15,  §  IM 
Student  Records:  G.L.c.71,  §  34D 
Venereal  Disease  Records:  G.L.c.lll,  §  119 
Vocational  Rehabilitation  Records:  G.L.c.6,  §  84 
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